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1. Purpose and Project Description   

1.1 The purpose of this document is to request for proposals from qualifying service providers to conduct a review and 

recommend a feasible institutional structure for the National Preventive Mechanism.  

 

2. Background 

 

2.1 The Republic of South Africa ratified the Optional Protocol to the Convention against Torture and Other Cruel, 

Inhuman or Degrading Treatment or Punishment (OPCAT) in 2019.  In compliance with Article 27 of the OPCAT, 

South Africa deposited its instrument of ratification of the OPCAT with the Secretary-General of the United Nations 

in New York on 20 June 2019. Under Article 28 (2), the OPCAT came into effect for South Africa on 20 July 2019.1 

 

2.2 The OPCAT requires states to designate, maintain or establish a domestic institution (s) with the mandate of visiting 

places of deprivation of liberty (detention) regularly with the view to strengthen their protection. These bodies are 

known as National Preventive Mechanisms (NPMs). South Africa is part of 90 States that have ratified the OPCAT, 

71 of which have designated their NPMs. Although NPMs can be designated in three ways they are all bound by 

the same mandate of the OPCAT. While the OPCAT requires these institutions to be independent – structural, 

operational and financial – it is, however, silent on the model and structure of this body except that it must be 

independent of the body it oversees and must be able to undertake these visits regularly with or without notice. 

The core of the OPCAT therefore, lies in its preventive nature, which is designed to realise systemic change. 

 

2.3 On ratification, states can in accordance with Article 24 elect to postpone the obligation to establish or designate 

an NPM. However, South Africa made no declaration invoking the provisions of Article 24 obligation to establish 

                                                           
1 https://treaties.un.org/doc/Publication/CN/2019/CN.293.2019-Eng.pdf.  

https://treaties.un.org/doc/Publication/CN/2019/CN.293.2019-Eng.pdf
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an NPM. Consequently, the South African NPM was launched in Cape Town on 19 July 2019. As a multi-body 

mechanism, the South African Human Rights Commission (SAHRC) functionally and structurally coordinates the 

South African NPM. The other NPM bodies are: 

a) the Judicial Inspectorate for Correctional Services (JICS); 

b) Independent Police Investigative Directorate (IPID); 

c) Military Ombud; and  

d) the Health Ombud. 

 

2.4 These NPM institutions are different in their structure, establishment and operations. For instance, the SAHRC is 

an independent institution established by section 181 of the Constitution to promote respect for human rights and 

a culture of human rights, promote the protection, development and attainment of human rights; and monitor and 

assess the observance of human rights in the Republic. As a national human rights institution (NHRI), the SAHRC 

is additionally guided by the Principles Relating to the Status of National Institutions (the Paris Principles) as 

adopted by the UN General Assembly in Resolution 48/134 of 1993.2 JICS on the other hand is an oversight body 

established by section 85 of the Correctional Services Act 111 of 1998 (CSA) with a duty to investigate complaints, 

monitor and report on the treatment of inmates or offenders and the conditions in South Africa’s 243 correctional 

centres. Additionally, JICS conducts and reports on investigations into serious incidents such as unnatural deaths, 

use of force, torture, inhuman treatment, assault and allegations of corrupt or dishonest practices in correctional 

facilities.  

 

2.5 IPID is established by the Independent Police Investigative Directorate Act, 1 of 2011 (IPID Act) to give effect to 

the provisions of section 206(6) of the Constitution. IPID’s role is limited to investigations of deaths and rape in 

police custody and complaints of torture or assault and systemic corruption as provided by section 28 of the IPID 

Act.3 IPID can make recommendations for administrative action to the SAPS or refer matters to the National 

Prosecuting Authority (NPA) for prosecution. However, IPID is not required by law to conduct preventive visits to 

police stations, though provincial IPIDs can and have conducted unannounced visits to police stations to obtain 

information on conditions of detention.4 There are more than 1 100 police stations in South Africa.  

 

2.6 The Health Ombud (HO) is appointed by the Minister of Health in accordance with section 81 of the National Health 

Act 61 of 2003. The HO’s functions are outlined in section 81 A of the NHA and are integrated into strategic 

objectives and indicators of the Office of the Health Standards Compliance (OHSC). The HO uses staff of the 

OHSC for investigation of complaints in the national health system.  

                                                           
2 Paris Principles accessible at <http://www.ohchr.org/EN/ProfessionalInterest/Pages/StatusOfNationalInstitutions.aspx>.  
3 Independent Police Investigative Directorate Act, 2011 (Act No. 1 of 2011).  
4 CSVR ‘Review of Existing Mechanism for the Prevention and Investigation of Torture and Cruel, Inhuman and Degrading 
Treatment or Punishment in South Africa’ (2008) p. 27. 
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2.7 Lastly, the Military Ombud is appointed in terms of the Military Ombud Act 4 of 2012 for a non-renewable period of 

seven years to investigate complaints received in writing from members of the SANDF about their conditions of 

service and from members of the public regarding the official conduct of members of the SANDF.  

 

2.8 What is clear from the above is that save for the SAHRC which has a broad mandate as an NHRI, the pre-existing 

bodies identified largely have reactive mandates triggered by complaints and this may be contrary to the OPCAT 

preventive spirit. As such, legislative amendments are necessary to give effect to the prevention mandate and 

empower the above institutions to fully comply with the OPCAT.  

 

3. Role of the SAHRC in the NPM  

3.1 The SAHRC has a dual role in the NPM. First, it acts as the coordinating body with functions that include the 

following: 

 Ensuring cohesion of methodology and coordination of work.  

 Promoting collaboration, information sharing, cohesion and good practice between bodies who will 

make up the South African NPM. 

 Convening regular meetings of NPM bodies. 

 Facilitating joint activities between NPM bodies. 

 Liaising and facilitating engagement with international human rights bodies (e.g. Subcommittee on 

Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (SPT), other 

NPMs). 

 Making submissions to international treaty bodies on behalf of the South African NPM. 

 Representing the NPM with Government and other national actors. 

 Preparing the NPM annual report and other joint NPM publications. 

3.2 The second role is functional. The SAHRC must also monitor places of deprivation of liberty as lessons from other 

jurisdictions highlight that it is difficult, for an NPM coordinating body to be effective if it does not also have a 

monitoring role. Without such a role, it would be very difficult for any coordinating body to understand the preventive 

approach, to harmonise the methodology of the different institutions, and to report and make recommendations 

effectively on behalf of the NPM as a whole, or to conduct the system-wide analysis that such a body would be 

expected to contribute. Without the ability to adequately fill gaps in coverage, the effectiveness of such a body 

would be severely limited.  
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3.3 However, there are challenges for the SAHRC as an existing national human rights institution (NHRI) with an 

additional NPM mandate. The baseline assessment undertaken by the SAHRC in the 2019/20 financial year 

indicate that additional human and financial resources are necessary. This is an issue which has been highlighted 

in Article 39 of the Nairobi Declaration that NHRIs should only consider designation as NPMs “if the necessary 

powers and resources are made available to them.”  

3.4 As pointed out above, NPM work, particularly in a large country is human resource-intensive. Besides, the 

monitoring work of an NPM is extremely demanding, involving long detention visits, including at different times of 

day, as well as in different regions of the country. This makes it essential to have dedicated staff to fulfil this 

function.  

3.5 The need for additional resources is compounded by gaps in legislation which leads certain places of deprivation 

of liberty such as police stations, secure care centres (about 31 in South Africa) and psychiatric facilities not 

adequately and independently monitored on a proactive and regular basis. It is also useful to recall the concluding 

observations of the Committee against Torture on South Africa’s second periodic report where it stated that: “it is 

gravely concerned at reports that there is at present no monitoring of police stations and their detention facilities.” 

3.6 Likewise, the coordinating role of the SAHRC in the South African NPM requires a separate and autonomous unit 

within the SAHRC with dedicated budget and staff. The view of the Subcommittee is that:   

“where [NHRIs] are designated as NPMs, the Subcommittee may recommend that such NPMs operate 

them as separate organizational units, with their own discrete Heads exercising operational autonomy. 

For example, NPMs should not become sections of legal departments, since this would diminish their 

independence and visibility. Ultimately, the organizational structure should reflect the Optional Protocol’s 

requirements, including operational autonomy as regards their resources, work plans, finding, 

recommendations and direct (and, if need be, confidential) contact with the SPT.”5 

4. Interim Arrangements – Implications for the SAHRC  

4.1 As an interim arrangement, a small NPM unit has been set up in the office of the chief executive officer with its 

own ring-fenced budget. A Commissioner of the SAHRC has oversight over the functions of this unit as well as the 

NPM as an institution. To ensure effective coordination, a Steering Committee has also been established. 

4.2 As from June 2019, the NPM unit has been conducting a baseline assessment of places of deprivation of liberty 

across the country and what has come out strongly is the need for an increase in the funds allocated to the NPM. 

This is critical mostly for the functional role of the SAHRC. This has been raised by the other NPM institutions as 

the preventive function is unfunded. To this end, the SPT advises NPMs that:  

                                                           
5 Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment Guidelines on 
National Preventive Mechanisms (CAT/OP/12/5) para 32.  
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“Where the body designated as the NPM performs other functions in addition to those under the Optional 

Protocol, its NPM functions should be located within a separate unit or department, with its own staff and 

budget.”6  

 

4.3 In line with the Paris Principles, financial autonomy is a fundamental requirement; without it, an NPM would not be 

able to exercise its operational autonomy, nor its independence in decision-making. To this end, the SPT reiterates 

that: 

“Article 18 (1) of the Optional Protocol is unequivocal on the need for the State party to allocate specific 

resources to national preventive mechanism work, so as to guarantee the operational independence of 

the mechanism (see CAT/OP/12/5, para. 8). The Subcommittee guidelines on national preventive 

mechanisms indicate explicitly that the mechanism should enjoy complete financial and operational 

autonomy when carrying out its functions under the Optional Protocol”.7  

 

4.4 The question that remains is on how this operational autonomy can co-exist within the NHRI as well as how the 

other NPM institutions can ring-fence the prevention mandate. This requires an assessment of the governance 

mechanism too.  

 

5. Resources 

5.1 When consensus was reached on the NPM model, it was envisaged that the SAHRC would only play a coordinating 

function and was thus, allocated a nominal amount of R1.6 million for the 2019/20 financial year, R2, 3 million for 

the 2020/21 financial year and R2, 4 million for the 2021/22 financial year for its coordination role and start-up 

costs. 

 

5.2 However, the functional aspect of the SAHRC in the NPM significantly increases both personnel and operational 

costs. On the resources challenges that currently face the SAHRC and in its future role as the NPM, the CAT noted 

that it is “concerned about the current limitations faced by oversight bodies in terms of mandates, budgets and 

institutional independence from the government departments that are supervised.”8 The Committee further 

expressed a concern that: “the Commission lacks the adequate financial and human resources to carry out all of 

its mandates.”9  

 

                                                           
6 United Nations Office of the High Commissioner for Human Rights The role of National Preventive Mechanisms A Practical 
Guide (2018) p 16.  
7 Compilation of advice provided by the Subcommittee in response to requests from national preventive mechanisms in the 
Ninth annual report of the Subcommittee on Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment p 19.  
8 Ibid. 
9 See para 26 ibid. 
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5.3 In response to the above concerns and operational challenges for the SAHRC in its new role in the NPM, the 

Committee made the following recommendations for the consideration and implementation of the State party, the 

South African government:  

 

“The State party should ensure the financial and functional independence of the South African Human 

Rights Commission by providing it with the necessary resources to enable it to fulfil its mandate effectively, 

in accordance with the Paris Principles and the Guidelines on national preventive mechanisms of the 

Subcommittee on the Prevention of Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment.”10 

 

6. Key objectives of the project  

6.1 To establish a feasible NPM governance and operational structure (within and/ or outside the SAHRC). 

6.2 To establish an NPM strategic plan. 

6.3 To establish a common understanding and a reference framework of the functioning of an NPM. 

 

7. Project scope and deliverables  

7.1 Conduct a review and scoping exercise to: 

7.1.1 Identify the appropriate NPM model – within or outside the SAHRC – based on a comparative jurisdictional 

analysis;  

7.1.2 Explore the integration of the NPM functions into the SAHRC structure through a separate and autonomous 

business unit; 

7.1.3 Recommend a feasible human capacity plan; 

7.1.4 Recommend an NPM strategic plan; and  

7.1.5 Recommend an appropriate governance model.  

7.2 The process may include a consultative assessment with the identified NPM institutions and selected experts or 

civil society organisations.  

7.3 Complete and provide a report detailing the findings and recommendations based on the review exercise.   

 

8. Required Expertise 

8.1 The Commission requires the services of an experienced provider, with expertise in organisational development, 

implementation of international human rights obligations, and the role of oversight institutions. 

 

8.2 Specifically, the service provider must have: 

8.2.1 Knowledge of the structure and functioning of independent constitutional bodies and national human rights 

institutions; 

                                                           
10 See para 27 ibid. 
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8.2.2 Sufficient knowledge of the implementation of international human rights obligations at a domestic level.  

 

9. Project Timelines  

9.1 The expected project commencement date is 6 September 2021.  

 

10. Evaluation Criteria  

10.1 Please note that the following evaluation criteria will be used: 

10.1.1 Price evaluation based on the 80/20 preferential point system.  

10.1.2 Evaluation on functionality, as in Table 1 below: 

Table 1: Functionality evaluation  

 Criteria Percentage weighting 

1. Previous experience working on similar projects 30 

2. Skills and competencies of key experts to be assigned to the project  20 

3. The proposed methodology to be used to realise the expected results  20 

4. High-level work-plan with an overview of timelines, key milestones and a 

costs breakdown indicating the major costs drivers.  

30 

 Total  100 

 

11. Submission Requirements  

  

11.1 To be considered as the preferred service provider, kindly submit the following:  

 

11.1.1 Proposal indicating the service providers’ experience, success rates, conceptualisation of the 

project, process and method of delivery, costing and any other relevant information. 

11.1.2 Valid Tax Clearance Certificate.  

11.1.3 CSD report. 

11.1.4 Signed SBD 4 document. 

11.1.5 BBBEE Certificate. 

11.1.6 Company Profile.  

 

11.2  Submissions are due by 27 August 2021, before 15h30. 

11.3  Submissions must be emailed to: 

 tdlamini@sahrc.org.za or snxumalo@sahrc.org.za  

  

___________________________________________________________________ 
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